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No. 8982

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

'Hazel Brashear, as administratrix of the

estate of Earl Brashear, deceased, and on

behalf of herself personally and on be-

half of Richard Brashear and Gloria

Brashear (her minor children),

Appellant,

vs.

Union Dredging Company (a corporation),

former owner of the Dredger "Carson",

her machinery, tackle, apparel, furniture.

and appurtenances.

Appellee.

BRIEF FOR APPELLEE.

! A. STATEMENT OF JURISDICTION.

The District Court, sitting in admiralty, had juris-

diction, under Section 723 of Title 28, Judicial Code,

iof cases arising under the Limitation of Liability Act

: (section 4283, Revised Statutes; 46 U.S.C.A., sec.

183). The petition shows the existence of a case

arising under the said act. (Apostles, pp. 2-12.)



This court, under Section 225 of Titlo 28, Judicial

Code, has jurisdiction upon appeal to review the final

decree of the District Court (Apostles pp. 143-147).

B. STATEMENT OF CASE.

The statement of the case presented by a})pellant is

controverted by appellee, and appellee therefore pre-

sents its own statement.

Preliminarily, appellee desires to point out that ap-

pellant's statement of the case (Bf. Ap}). pp. 3, 4)

does not present "succinctly the questions involved

and the manner in which they are raised" as re-

quired by the rules of this court (Rule 20, subd.

2 (c).) And appellee also desires to point out that

appellant has not complied with subd. (e) of the

same rule pertinently requiring, in admiralty cases,

'
' a specification by number of such of the assigned

errors as, are to be relied upon, with reference to the

pages of the record where the assignments appear",

and that ''each such assignment of error shall be

printed in full preceding the argument addressed to

it". Preliminarily, appellee therefore urges that ap-

pellant's brief does not conform to the rules of this

court and, accordingly, that the claims of error therein

sought to be asserted should be disregarded.

The recitals from the findings and testimou}^ appear-

ing in appellant's statement of the case do not ac-

curately reflect the findings or the evidence upon

which they were based.



Appellant refers to a finding by the trial court that

Brashear was ill when he jumped overboard, and prior

thereto "had been raving off and on, and off and on

was out of his mind" to the knowledge of the master

of the dredger. (Bf. App. p. 3; Finding IV, Apostles,

p. 138.) But appellant does not refer to the qualify-

ing finding that at no time did appellee "through

its servants, agent or employees, or otherwise, have

full knowledge of the condition of said Earl Brashear

or of the extent, seriousness or dangerous character

thereof, or that there was any danger that he would

jump overboard". (Finding IV, Apostles, p. 137.)

Nor does appellant refer to the express finding that

Brashear intentionally jumped overboard and com-

mitted suicide by drowning. (Finding IV, Apostles,

p. 137.)

Again, appellant refers to a finding by the trial

court that when Brashear went overboard the dredger

was anchored in the navigable waters of San Fran-

cisco Bay opposite Hamilton Field, and a launch

alongside of the dredger could have been used to send

Brashear ashore. (Bf. App. pp. 3, 4; Finding IV,

Apostles, p. 138.) But appellant does not refer to the

qualifying finding that at no time did appellee "negli-

gently or carelessly fail to take precautions to remove

said Earl Brashear from said dredger to land". (Find-

ing IV, Apostles, p. 137.) Moreover, the captain did

,

not testify, as intimated by appellant (Bf. App. p. 4),

i that Brashear was not sent ashore to Hamilton Field

in the launch because the launch was needed for use

in obtaining fresh water for the boilers. (Bf. App.



p. 4.) The testimony of the captain was that a low .

tide prevented the launch from getting to Hamilton

Field, and that such condition would i)revail mitil

the following morning and some time after the launch

returned with fresh water for the boilers. (Ai)ostles,
'

pp. 276, 277.)

Another reference by appellant is to a finding that

a row boat aboard the dredger had been damaged in

an accident and was in process of repair at the time

of the accident, and that no lifeboat was available

for use in attempting to rescue Brashear after he

jumped overboard. (Bf. App. p. 4; Finding III,

Apostles, p. 136.) Appellant calls attention to the tes-

timony of two witnesses who said that if a lifeboat

had been available, it would have been used. (Bf.

App. p. 4.) An express finding of the trial court,

however, was to the effect that at no time was appellee

''negligent or careless in attempting to rescue said

Earl Brashear". (Finding TV, Apostles, p. 137.)

The questions involved on the appeal, and the man-

ner in which they Avere raised, are not disclosed by ap-

pellant's statement of the case. Nowhere in the brief

is appellee advised as to which particular assignment

is being relied upon or argued. In answering appel-

lant's arguments the following general headings will

be adopted:

1. The findings of the District Court on ultimate

facts were in favor of appellee, and as the findings

are not against the weight of the evidence, the decree

should be affirmed.



2. The facts of tlie case establish that appellee gave

deceased all the protection to which he was entitled

under the law.

i

3. If the case were one of liability, the petition

for limitation of liability should be granted.

C. ARGUMENT.

1. THE FINDINGS OF THE DISTRICT COURT ON ULTIMATE
FACTS WERE IN FAVOR OF APPELLEE, AND AS THE
FINDINGS ARE NOT AGAINST THE WEIGHT OF THE EVI-

DENCE, THE DECREE SHOULD BE AFFIRMED.

The controlling rule, as declared in this and other

circuits, is that ''the decision of the trial court in

admiralty cases upon controverted questions of fact

will not be disturbed by the appellate court unless

clearly against the weight of the evidence '\

The Andrea F. Luckenhach, 78 F.(2d) 827, 828

(C.C.A.9)
;

The Ernest H. Meyer, 84 F.(2d) 496, 500

(C.C.A.9) ;

Doll V. Scott Paper Co., 91 F.(2d) 860, 862

(C.C.A.3).

In the present case the trial judge repeatedly found

in various forms that the death of Mr. Brashear

was not caused by any negligence of the appellee.

(Apostles, pp. 136-139.) This was a finding of an

ultimate fact.

Forsythe v. Los Angeles By. Co., 149 Cal. 569,

574.

i
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Appellant is palpably in error in conter.ding that

a finding of such character is a mere conclusion to

be ignored on appeal. (Bf. App. 8.) Her error con-

sists in failing to recogTiize the essential difference be-

tween ultimate and probative facts, and failing toj

appreciate that the former control the latter in cases-

like the present. !

Winnett v. Helvering, 68 F.(2d) 614, 615 C.C.A.:

9). '

Appellant's citation of Johnson v. Kosmos Port-

land Cement Co., 64 F.(2d) 93 (CCA. 6) is not au-

thority to the contrary. (I>f. Apj). p. 7.) There the

trial court found as an ultimate fact that defendant

was negligent but that such negligence could not

possibly have been a proximate cause of plaintiff's

injury. The appellate court accepted the finding on

the ultimate fact of negligence, but declared, as a

matter of law, that the trial court was wrong on the

element of possible causation. Here a different situa-

tion exists. The finding on the ultimate fact of free-

dom from negligence controlled and defeated the scat

tered half-revealing probative facts upon which appcl

lant relies. Her case does not come within any ex

ception to the general rule that findings of ultimate

facts control findings of probative facts.

It must be noted, moreover, that appellant expressh

disclaims any challenge of ''any of the specific find'

ings of the court below on the question of liability"

(Bf. App. p. 7.) This leaves unchallenged the finding

of the court "that the death of said Earl Brasheaii

was proximately caused by his own fault and inten-'



M tti^ tional act, in that said Earl Brashear intentionally

flusioii
t ! jumped overboard from said dredger and committed

^rrorwi^, suicide". (Finding IV, Apostles, p. 137.)

Appellant's first point is therefore wholly without

, merit.

J\

failing

^1' in cai

2. THE FACTS OF THE CASE ESTABLISH THAT APPELLEE
GAVE THE DECEASED ALL THE PROTECTION TO WHICH
HE WAS ENTITLED UNDER THE LAW.

Appellant's detailed argument to the contrary (Bf.

App. pp. 10-33) is not addressed to any particular

assignment or assignments of error, nor is the argu-

ment preceded by any printed assignment of error.

By selecting and dissociating parts of the record

and superimposing thereon the harshest inferences,

appellant has attempted to paint the picture of a

> callous master of an unseaworthy dredger without

means for rescuing men overboard, who, in disregard

^ of the common dictates of humanity in caring for a

I demented member of the crew, passively and know-

ingly permitted him to jump overboard and drown

because the master deemed it more important to ob-

;i
I
tain water for the boilers of the dredger than to pro-

tect the demented person from his own frenzies.

But when the record is fairly examined, impartially

considered, and dispassionately appraised, as the trial

judge examined, considered, and appraised it, a far

different picture emerges. It then becomes evident

why the trial judge found that at no time did ap-

pellee ''negligently or carelessly fail to take precau-
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tions to remove said Earl Brashear from said, dredger

to land, or negligently or carelessly fail to place said

Earl Brashear in a safe x>lace on said dredger, or neg-

ligently or carelessly fail to prevent the happening

of an accident or the death of said Earl Brashear or

negligently or carelessly permit said Earl Brashear

to jump overboard, and at no time was said peti-

tioner (appellee) negligent or careless in attempting

to rescue said Earl Brashear". (Finding IV, Apostles,

p. 137.)

Appellant's argument is split into a inunber of

subdivisions prefaced with a statement of facts (Bf.

App. pp. 10-15). Appellee will adopt these subdivi-

sions in the negative, and, in turn, preface them with

a statement of facts.

The dredger '' Carson" was not self-propelling

(Apostles, p. 274), and it was necessary to tow it to

points where it was to operate (Apostles, p. 281). On

May 17, 1934, and for several days prior thereto it

was operating in San Francisco Bay in making a new

channel to Hamilton Field in Marin Coimty. (Apostles,

p. 270.) On the main deck of the dredger there was

an enclosed fireroom 5 or 6 feet wide and 14 or 15

feet long equipped with a wooden bench. (Apostles,

pp. 180, 205.) A service launch was made available

for the dredger (Apostles, pp. 285, 286), and was

usually tied up alongside (Apostles, p. 190). On the

deck of the dredger there was a rowboat (Apostles,

p. 271), a lifebuoy (Apostles, p. 273), a life line

(Apostles, p. 210), and one or more large planks

(Apostles, p. 184).
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The master of the dredger was Daniel Forsyth, a

dredgerman, with 40 years experience. (Apostles, p.

269.) The crew ran from 9 to 14 men and they lived

on the dredger. (Apostles, pp. 271, 281.) The chan-

nel project was mider the auspices of the C.W.A.

and men were supplied thereto through hiring halls.

(Apostles, pp. 275, 284.) Mr. Brashear, the decedent,

was thus supplied three or four days before the acci-

dent as a fireman. (Apostles, pp. 274, 275.)

Around 7 o'clock on the evening of May 17, 1934,

Brashear complained of headache to Fancort, an-

other members of the crew, and obtained two aspirins.

(Apostles, p. 189.) Around 12 o'clock Fancort, and

Vogel, another member of the crew, heard a noise in

the launch and discovered Brashear babbling on top

of the laimch. (Apostles, p. 190.) He voluntarily ac-

companied them to the fireroom and when he seemed

all right Vogel left and went to bed leaving Brashear

in the companionship of Fancort. (Apostles, p. 190.)

Around 1 o'clock Brashear began talking funny and

crawled under the bench in the fireroom. (Apostles,

p. 190.) Fancort thereupon called Pedersen, another

; member of the crew, and they persuaded Brashear to

again sit on the bench and after talking to him con-

cluded that he was all right. (Apostles, p. 190.)

I

Around 3 o'clock he "got kind of bad again" and

Fancort then communicated with Captain Forsyth.

(Apostles, p. 191.) According to Forsyth, Fancort re-

ported that Brashear had delirium tremens (Apostles,

p. 287), but was "getting along better than he was"

(Apostles, p. 276). The matter of taking him ashore
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in the launch was discussed, and it was conchided

that the state of the tide would not permit landing

at Hamilton Field, but that landing could be accom-

plished when the laimch returned with fresh water

in the morning. (Apostles, pp. 276, 277.) Captain

Forsyth expressed his willingness to assist if neces-

sary, but Fancort suggested that he and Pedersen

could take care of Brashear. (Apostles, p. 278.) Both

Fancort and Pedersen remained with Brashear mitil

around 4:30 or 5 o'clock at which time Brashear was

very quiet and sitting on the bench. (Apostles, p.

207.) Fancort then left to procure a cup of coffee

for Brashear (Apostles, p. 207), and during his ab-

sence, and without warning Brashear ''gave one jump

and went out through the door and dove over the

side" (Apostles, pp. 175, 183). At no time during

the evening or night had Brashear threatened to jump

overboard. (Apostles, p. 207.)

At the time Brashear went overboard the rowboat

was out of commission and was in process of repaii-s

because of an accident which had happened a day or

so previously. (Apostles, pp. 184, 271.) Pedersen

threw a large plank into the waters and it came within •

reaching distance of Brashear, but the latter swam

away from the plank, and dived to the bottom two

or three times intentionally for the purpose of re-

maining down. (Apostles, p. 185.) A life line was

also thrown to Brashear and he made no effort to

take it. (Apostles, p. 258.) The launch, whieli had

left the side of the dredger, was immediately called

back, and efforts made to locate Brashear with a

grappling hook. (Apostles, pp. 211, 212.)
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1. Brashear was properly watched, and not carelessly permitted

to jump overboard.

All authorities agree that shipowners are not in-

surers of the members of their crews, and that the

' full measure of duty is discharged when the master

exercises a reasonable judgment as to obtaining med-

ical or surgical treatment ashore.

[ The Iroquois, 194 U.S. 240, 243, 48 L.Ed. 955,

958, 24 S.Ct. 640, 641

;

The Kenilivorth, 144 F. 376, 377-8 (CCA. 3) ;

24 Rilling Case Lmv, 1167, 1168.

That the judgment exercised by Captain Forsyth

was a reasonable one is not open to doubt. Brashear 's

; indicated condition was that of alcoholism; and he had

quieted down in the surroundings in which he was

I placed with fellow members of the crew, with whom
[he was familiar, in attendance. He had exhibited no

I

violence, and had made no threats to jump overboard.

1 Taking him ashore in the nighttime with uncertainty

ias to his reactions was manifestly a more hazardous

course than continuing with rest and quiet. There is

absolutely nothing in the record to indicate that the

condition was one of urgency requiring that Brashear

be taken ashore immediately. Everything in the rec-

ord indicates that the informed judgment of Captain

Forsyth to retain Brashear on board until the morn-

ing was the most reasonable judgment under the cir-

;
cumstances.

I Most of the cases cited by appellant on the subject

involve seagoing vessels and injuries requiring urgent

treatment. Much reliance is placed by appellant upon

i
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Russell V. Merchants c& Miners Transp. Co., 19 V.

Supp. 349 (D.C.Va.) (Bf. x\pp. pp. 16-18) where an

epileptic was left unattended on the deck of a vessel.

A different factual situation exists in the present case.

Brashear was not left unattended, nor was he left

on the deck of the vessel. Appellant is o:rossly ex-

aggerating when she states that ''Captain Forsyth

thought more of his boilers than of saving the life

of Brashear." (Bf. App. p. 18.) According to the

evidence the launch could not make a landing at Ham-
ilton Field until the turn of the tide in the morning,

and when the launch returned with w^ater in the morn-

ing before the tiir^i of the tide (Apostles, pp. 276, 277)

it was planned with Brashear 's companions to take

Brashear ashore to Hamilton Field. Appellant is also

grossly exaggerating when she states that "Fancort

was . . . afraid that Brashear would jump over-

board". (Bf. App. p. 19.) In answer to the question.

"He had not threatened to jump overboard at any

time, did he?" Fancort replied, "No." And in an-

swer to the question, "Were you afraid he was going

to jump overboard or something?" Vogel said, "I

was not."

2. The law did not require the master to send Brashear to a

hospital.

Because hospitals were available at some of the bay

ports, appellant argues that it was the duty of the

master to take Brashear to one of such hospitals.

(Bf. Resp. p. 22.) As pointed out in the previous

subdivision, the matter is controlled by the exercise

of reasonable judgment on the part of the master.
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The judgment exercised by Captain Forsyth was

[plainly a reasonable one under the circumstances, and

the weight of the evidence is in accordance with the

[finding of the trial court 'Hhat at no time did said

ipetitioner (appellee) negligently or carelessly fail to

jtake precautions to remove said Earl Brashear from

isaid dredger to land". (Finding IV, Apostles, p. 137.)

3. The fact that the rowboat was out of commission was not a

proximate cause of the death.

Appellant cites a number of cases along the line

[that the absence of a usable lifeboat was negligence.

;But actionable negligence also involves the element of

proximate cause. The trial court found that ''the

Isaid Earl Brashear jumped overboard from said

[dredger and was drowned; that the death of said

^arl Brashear was proximately caused by his own

jfault and intentional act, in that said Earl Brashear

jintentionally jumped overboard from said dredger

land committed suicide". (Apostles, p. 123.) The

Iweight of the evidence abundantly supports the fore-

going finding which appellant has not challenged.

iWhen a plank was throAATi to Brashear in the water

and was within his reach and a means of rescue had

jbeen provided, Brashear deliberately avoided it, dived

J
away from it. and kept diving to the bottom of the

#el| 'vvaters until he was drowned. This was the testimony

jf Fancort, an eye witness to the occurrence (Apostles,

pp. 210, 211) ; tliis was the testimony of Pedersen,

,p0it another e.ye witness (Apostles, pp. 184, 185); and

jthis was also the testimony of Vogel, likewise an eye

^witness (Apostles, p. 258).

itTOf

I
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Under such circumstances the element of proximate

cause in so far as the rowboat being out of commission

was concerned, was left to si^eculation and conjecture.

New York Cent. R. Co. v. Grimstad, 264 F. 334,

335 (CCA. 2).

4. Appellee used proper care.

In the concluding portion of the argument addressed

to this subdivision appellant argues that Brashear

should have been tied up. (Bf. App. p. 33.) When

asked the question, "Why didn't you tie him up?"

Fancort replied, "Because it was not necessary."

(Apostles, p. 215.) The evidence therefore supplies

the answer to appellant's insinuation that Brashear

should have been tied. (Bf. App. p. 33.)

3. IF THE CASE WERE ONE OF LIABILITY, THE PETITION

FOR LIMITATION OF LIABILITY SHOULD BE GRANTED.

When the trial court decreed exoneration and ex-

emption from liability, the question of limitation of

liability of course became immaterial. It is argued in

the brief for appellant as a reserve point.

Upon proof that the dredger was seaworthy, that

no officer of the corporation was on board, and tha<

the master was competent, the petitioner (appellee)

proved a prima facie case for limitation.

The George W. Pratt, 76 F.(2d) 902 (CCA. 2),

All these elements concurred in the present case.

On the question of seaworthiness, the evidence was

plenary. In this regard it is sufficient to refer to the
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testimony of Captain Forsyth. (Afjostles, pp. 270-

274.) There was no contention that any officer of the

[corporation was on board. And the rule is general

(that "when the owner is a corporation, the privity or

knowledge must be that of its managing officers".

The Princess Sophia, 61 F.(2d) 339, 346.

In view of the testimony showing that Captain For-

syth had 40 years experience as a dredgerman, his

competency cannot seriously be questioned. (Apostles,

p. 269.)

The record will not support the statement of ap-

pellant that Forsyth was appellee's ''marine super-

lintendent". (Bf. App. p. 34.) According to the rec-

jord, the president and managing agent of the cor-

jporation was Edward Haas. (Apostles, pp. 148-151.)

I And according to the record Forsyth, at most, was

[merely master of the dredger. (Apostles, p. 151.)

I

Knowledge and privity of Forsyth, if any existed,

I

was not the knowledge and privity of appellee, and

appellee could limit its liability even though the mas-

ter was negligent.

The Princess Sophia, 61 F.(2d) 339, 346 (CCA.

I'

I

9).

'
''' ^ contention advanced by appellant is that Mr.

» ,IIaas was derelict in discharging the duty of seeing

(ml

that life saving equipment was on the dredger. (Bf.

App. p. 36.) In an earlier portion of this brief refer-

;

ence was made to the record disclosing full equipment

entcasii iin such respect. If the equipment was there, Mr.

^^0t> 'Haas' lack of personal knowledge of its presence can

^Igjti).
in no way dislodge the fact that the dredger was
properly equipped.

Li
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When the value of the dredger was appraised by

the Commissioner in the limitation proceedings

(Apostles, i)p. 82-90), appellant made no j^oint con-

cerning ''pending freight" nor did she except to the

Commissioner's Report. The claim is now urged that

the sum of $1841.25 should have been included in

such respect. (Bf. App. pp. 38, 39.) The contention

seems belated.

CONCLUSION.

For the several reasons herein appearing, it is

therefore respectfully submitted that the decree ofl

the district court should be affirmed.

Dated, San Francisco,

January 20, 1939.

Redman, Alexander & Bacon,

James M. Wallace,

Herbert Chamberlin,

Proctors for Appella


